COCONINO COUNTY
BOARD OF ADJUSTMENT
AGENDA
Meeting of February 15, 2022, at 3:00 P.M.
WEB-BASED ZOOM
Pursuant to A.R.S. §38-431.02, notice is hereby given to the members of the Board of Adjustment and
to the general public that, at this regular meeting, the Board of Adjustment may vote to go into
executive session, which will not be open to the public, for legal advice and discussion with the
Board’s attorneys on any item listed on the following agenda, pursuant to A.R.S. §38-431.03(A) (3).
Items may be taken out of the order listed below at the call of the Chair.
Board of Adjustment Hearing
Join Zoom Meeting
https://us02web.zoom.us/j/89406250800?pwd=MFRjcGEvOUhTRmRYVjFJdWI4MWk5QT09
Meeting ID: 894 0625 0800
Passcode: 530131
One tap mobile
+12532158782,,89406250800#,,,,*530131# US (Tacoma)
+13462487799,,89406250800#,,,,*530131# US (Houston)
Dial by your location
+1 253 215 8782 US (Tacoma)
+1 346 248 7799 US (Houston)
+1 669 900 6833 US (San Jose)
+1 301 715 8592 US (Washington DC)
+1 312 626 6799 US (Chicago)
+1 929 205 6099 US (New York)
Meeting ID: 894 0625 0800
Passcode: 530131
Find your local number: https://us02web.zoom.us/u/k523h1U2D

ROLL CALL
Dianne Patterson, Chairperson
John McCartney
Chris Wannie
STAFF
Zach Schwartz, Senior Planner
Marty Hernandez, Recording Secretary

I.

APPROVAL OF MINUTES
Minutes from the Meeting of January 18, 2022

II.

ELECTION OF OFFICERS
1. Vote for Chair
2. Vote for Vice-Chair

III.

APPROVAL OF MODIFIED BYLAWS FOR 2022

IV.

PUBLIC HEARING
1. Case No. VAR-21-006: A Variance is requested from Zoning Ordinance Section 2.2.D.1
(Table 2-1, number 1) for a 0.67-acre parcel in the AR (Agricultural Residential, one-acre
minimum parcel size) Zone where one acre is the minimum parcel size.
Owners: Marianne and German Gutierrez- Beverly Hills, CA
Applicant: Marianne Gutierrez- Beverly Hills, CA
Supervisor District: 4 (Judy Begay)

V.

ADJOURNMENT

COCONINO COUNTY
BOARD OF ADJUSTMENT
Minutes - Meeting of January 18, 2022
ZOOM WEB-BASED TECHNOLOGY

MEMBERS PRESENT
Dianne Patterson, Chairperson
John McCartney
Chris Wannie

MEMBERS ABSENT

COUNTY STAFF PRESENT
Zach Schwartz, Senior Planner
Kelly Bingham, Planner
Marty Hernandez, Recording Secretary
Chairperson Patterson called the meeting to order at 3:00PM.
I.

APPROVAL OF MINUTES

Approval of the Minutes of September 20, 2021.
MOTION: Mr. McCartney moved to approve the Minutes of September 20, 2021. Mr.
McCartney thought the voting of Members were done during the September meeting and wanted
that added to the minutes.
SECOND: The Motion was seconded by Mr. Wannie.
VOTE: The minutes were approved unanimously with the correction.

II.

PUBLIC HEARINGS
1. Case No. VAR-21-008: A Variance is requested from Zoning Ordinance Section
3.3.D.2.F.iii for a horse/livestock barn at 18 feet, 10 inches from an interior side property
line where 55 feet is the required setback for the feeding, sheltering, or watering of
livestock and horses. The subject property is 1.04 acres in the AR (Agricultural
Residential, one-acre parcel size minimum) Zone. The subject property is located at 12115
N Peaks Parkway in Fernwood and is also identified as Fernwood Estates Unit 2, Lot 31,
and Assessor’s Parcel Number 301-67-018.
Owners: Nicholas and Lauren Hall- Flagstaff, AZ
Applicant: Lauren Hall- Flagstaff, AZ

Supervisor District: 2 (Jeronimo Vasquez)

STAFF: Mr. Schwartz gave a PowerPoint presentation and summarized the staff report.
Mr. Wannie asked if there was a discrepancy of dates as the date stated 2020. Mr. Schwartz stated
there is a long process in applying and the process could have started in 2020.
Mr. McCartney discussed some details of the permit: it stated storage on the site plan and
garage/workshop on the permit but did not specify animal keeping.
Mr. Schwartz agreed that it did not state animal keeping but with a dirt floor, staff would have
assumed it would be for animal keeping. Mr. Schwartz pointed out on the site plan what indicated
a bare floor. Staff and Inspectors should have communicated better with the applicant at the time
of building.
The Members discussed the setbacks measurements and placement of structures when built. Mr.
McCartney thought the scale was off.
Ms. Patterson asked when the 55-foot side setback came into effect for animal keeping.
Mr. Schwartz said prior to 2016 it was 100 ft from any neighbors’ home, after that it changed to
55 feet from the property line.
Ms. Patterson thought this created a hardship, as it probably didn’t get discussed in the real estate
listing.
APPLICANT: Nicholas and Lauren Hall, N 12115 Peaks Parkway, Flagstaff, AZ, had no further
information to add.
Ms. Patterson asked if the CUP would move forward once the variance was decided. Mr. Schwartz
said it was on the agenda for February with the Planning and Zoning Commission if the Variance
was approved during this hearing.
PUBLIC: No one from the public spoke.
BOARD: Mr. Wannie said he had no issues with the variance, as the current owner did not know
the situation.
Ms. Patterson had no issues as this was not self-imposed.
Mr. McCartney thought the barn was too close to the property line for neighbors. The original
applicant was not forth coming with the permit. He thought it would impact the neighbors, as the
space would be used differently, but the neighbors did not have any complaints.
Ms. Patterson wished neighbors would send in support letters instead of no comment. With a
Conditional Use Permit there would be Conditions imposed.
MOTION: Mr. Wannie moved to approve Case No. VAR-21-008.
SECOND: Mr. McCartney seconded the Motion.
DISCUSSION: N/A
VOTE: The Motion was unanimously approved.
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2. Case No. VAR-21-009: A Variance is requested from Zoning Ordinance Section 2.2.D.3
for a 1.066-acre parcel in the RR-5 (Rural Residential, five-acre parcel size minimum)
Zone where five acres is the minimum parcel size. The subject property is located at 7175
W Naval Observatory Road and is also identified as West Peak, Tract B and Assessor’s
Parcel Number 116-62-014.
Owner: Guidance Center Inc.- Flagstaff, AZ
Applicant: Matthew Peace- Flagstaff, AZ
Supervisor District: 1 (Patrice Horstman)

STAFF: Ms. Bingham gave a PowerPoint presentation and summarized the staff report. She had
received 2 emails opposing any approval the case.
Ms. Patterson asked what the zone was before being rezoned in 1993.
Ms. Bingham stated it was OS (Open Space) rezoned to RR 5, and explained what OS was.
Ms. Patterson wanted the status of Parcel A and B.
Ms. Bingham pulled up the map to point out Parcel A was another small tract on the other side of
the road. At one time the owner wanted the County to adopt it.
Ms. Patterson clarified Parcel A was another small property on the other side of the road, near
Coconino County Public Works.
Mr. Wannie asked if the whole section that is now zoned RR5, was all zoned OS (Open Space).
Ms. Bingham acknowledged that was correct. The concerned neighbor comments implied that
when the tract was donated to the Guidance Center it was supposed to be held in trust for a specific
use. This is not something the county could make decisions off of and they hold no records of any
agreements.
Ms. Patterson asked if the two people that had commented through emails were on the Zoom. Both
were available for addressing the BOA later during the public comment portion.
APPLICANT: Matthew Peace, 6086 E Barney Drive, Flagstaff, AZ, had no further information
to add. He just wanted to build a single-family home on the property.
Ms. Patterson asked Mr. Peace if he was aware of the need for a variance before buying and being
able to build.
He did not find out about the need for a variance until a few days before closing the contract. He
spoke to Mr. Schwartz about the need for a variance but did not want to back out of the contract,
so he moved forward with the purchase.
Mr. Wannie wanted clarification if Mr. Peace knew before closing about the need for the variance.
Mr. Peace stated he was aware of it when he closed. He did not know when he put the contract on
the property though.
Mr. Wannie asked if Mr. Peace was a developer.
Mr. Peace stated he was a developer, and the intended house would be sold.
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Ms. Patterson seen the listing for the property. She said there was a statement informing that the
potential buyer would need to speak to Coconino County about development as it was a nonconforming size.
PUBLIC: Steve Philpott, 7150 Naval Observatory Road, Flagstaff, AZ, lives across from this
parcel. Parcel A is the well site for the neighborhood. Mr. Philpott pointed out the discrepancy in
lot size of 1.66 acres when actually it is 1.07 acres. He stated the developer was already doing
some dirt work, digging holes. Mr. Peace would have had to drive through forest service land to
get to the lot. He read his letter that he sent to Planning and Zoning stating details of the property,
the history of the property, and the details of the Mr. Peace’s business AXXOPROPERTIES. He
thinks Mr. Peace took a gamble on buying this lot and feels it would be given him special privileges
by granting a variance. This lot was meant to be green space. In 1993 The Guidance Center was
chosen to hold the property in trust. Other requests for changing the zoning had been denied in
the past (reference PZ-CUP-02-051). He read some of the Zoning Ordinance for references. He
asked the Board to deny the request to preserve what was established.
Barbara and David Harden, 6800 W Bell Springs Way, Flagstaff, AZ, had read through the
Findings, they felt like the “hardship” was self-imposed as Mr. Peace knew a variance was needed.
Mrs. Harden read the email the couple sent. They were opposed, as the Guidance Center was to
hold as Open Space for West Peak Neighborhood. The property should be maintained as green
space. The Hardens felt it would set a precedence for other properties to be downsized.
Shawn Frates, 6400 W Sasken Ranch, opposed the Variance. Mr. Peace owned several properties
in the County, is a developer, well versed in what he can and cannot do, and knew the information
beforehand.
BOARD: Ms. Patterson stated she was a real estate agent and had accessed comments in the MLS
listings. It was stated that the County needed to be contacted regarding this property. This was
disclosed as 5- acre zoning and may be able to be developed under a variance.
She was surprised that the parcel had been approved as a tract in the original subdivision by the
Board of Supervisors and thought the property should have been earmarked as Open Space.
Mr. McCartney was not able to make any of the Findings of Fact. He felt this was a self-imposed
issue.
Ms. Patterson felt it should have been made clearer what this property was being used for when it
was rezoned.
Mr. Wannie was undecided but agreed that Mr. Peace should have been done more research on
this property.
Ms. Patterson said a Variance is very specific for each case and the Findings of Facts must be
applied to each case. The developer knew it did not meet the zoning and the developer should
have gotten a variance then or gotten it designated OS. She felt like it was bought on speculation,
thinking Mr. Peace could get a Variance. A Variance should have been obtained before closing
on the Property. She felt it would be a special privilege granting a Variance.
Mr. Wannie thought Mr. Peace assumed the risk without getting a variance first, so he could not
support the Variance.
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MOTION: Mr. McCartney moved to deny Case No. VAR-21-009.
SECOND: Mr. Wannie seconded the Motion.
DISCUSSION: Mr. Peace stated he felt there was miscommunication and asked to speak again.
Ms. Patterson allowed him to speak since there was miscommunication.
Mr. Peace did not think twice about purchasing the property as he expected it to be the same as
building in Kachina Village. In Kachina Village he had developed legal nonconforming,
grandfathered parcels without issue. He was not aware of what was involved in obtaining a
Variance. He had no intentions of pulling water from the neighborhood as his plan was to use a
cistern. Mr. Peace related everything to building in Kachina, as he had never had an issue with
nonconforming parcels.
Ms. Patterson reiterated that everything was based on Findings of Fact and must meet the criteria.
Ms. Patterson closed the case and went back to the Motion. She asked the BOA members if they
wanted to change their mind.
No member wanted to change their vote.
Each member stated they still voted for denial.
VOTE: The Motion was unanimously denied.
Ms. Patterson asked for a vote to adjourn.
MOTION: Mr. McCartney made a motion to adjourn.
SECOND: Mr. Wannie seconded.
The meeting adjourned at 4:20PM

______________________________
Chairperson, Board of Adjustment

ATTEST:

_________________________________
Secretary, Board of Adjustment
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COCONINO COUNTY BOARD OF ADJUSTMENT BYLAWS
ARTICLE I. APPOINTMENT; ATTENDANCE; REMOVAL/RESIGNATION; CONFLICT
OF INTEREST; MINIMUM ATTENDANCE REQUIREMENT.
1. APPOINTMENT. The Board is composed of five (5) appointed members; one (1) from each
of the five (5) Supervisor Districts in which he or she is a resident. The appointments shall be
for staggered terms of four (4) years each, with two appointments occurring in one
appointment year and three appointments occurring in the next appointment year. The
election of a Chair and Vice-Chair shall occur at the first regular hearing of the calendar year
or as soon thereafter as possible.
2. ATTENDANCE. It is the responsibility of each Board member to attend regularly scheduled
Board meetings or hearings. The Clerk will notify members beforehand of each meeting or
hearing and provide each with an agenda. Members are expected to make decisions on the
cases before them based on the facts and merits of each case.
3. ELECTRONIC ATTENDANCE. The Board may conduct meetings completely on a webbased technology or with one or more participants over the telephone or web-based
technology. Web-based meetings shall be noticed as such with a link to the meeting for
all interested parties.

A member may be present and participate in a meeting by telephone or other form of
electronic attendance, subject to the following conditions:
¶a)
¶b)

¶c)
¶d)

¶e)
¶f)

¶g)
¶h)

Except in cases of emergency, such as illness, the member must notify the Clerk and
Chair not less than 48 hours prior to the meeting on the need to attend electronically;
The Clerk will call the Board member at the scheduled start of the meeting. The
member shall also advise the Clerk of the member’s phone number or other electronic
contact information;
The member must participate in the roll call, at which time the Clerk will indicate that
the member is attending and participating electronically;
The member may vote on all matters in the same manner as those members physically
present, so long as he or she was participating electronically for the discussion and
presentations related to the item and not just the vote. When a member is participating
electronically all votes shall be by roll call;
All reasonable efforts will be made to ensure that presentations, documents and reports
will be available to electronic attendees;
No more than one member can attend electronically at any meeting. If more than one
member asks to attend a meeting electronically. Preference will be given to the first to
notify the Clerk or Chair.
Members must attend at least 6 meetings in person prior to attending any meetings
electronically.
No member shall attend greater than 25% of a year’s meetings electronically.

4. REMOVAL/RESIGNATION. The Board of Supervisors shall have the authority to remove
any member for cause. Should a member wish to resign from the Board prior to the
expiration of their term, a written letter of resignation must be submitted to the Supervisor
who represents the district from which the member was appointed, with copy to the Clerk of
the Board of Supervisors and the Community Development Director. Vacancies will be filled
through appointment by the Board of Supervisors for the unexpired term of the vacant
member.
5. CONFLICT OF INTEREST.
A. Should a member have any concern regarding a potential conflict of interest, the member
shall contact the Chair, the Community Development Director and the County Attorney’s
Office to discuss his or her concerns and to receive advice prior to the meeting. Should
County staff and/or the County Attorney’s Office have any concerns regarding a
member’s potential conflict of interest, the Chair, the Community Development Director
and an attorney from the County Attorney’s Office shall discuss the potential conflict
with that member.
B. Any member of the Board with a “remote” or “substantial” interest in the outcome of any
matter brought before the Board, as defined in ARS Section 38-502, shall make that
interest known, and the minutes of that meeting shall record that the member made such
fact known. If a determination has been made that a “remote” conflict of interest exists,
then that member may continue to perform all of his or her duties. If a determination has
been made that a “substantial” conflict of interest exists, then the member shall refrain
from voting or in any way participating in the matter, and shall remove themselves from
the dais while such matter is being considered.
6. MINIMUM ATTENDANCE REQUIREMENT. It is expected that each Board member
attend a minimum of seventy-five (75) percent of noticed meetings/hearings over any six (6)
month period. If a Board member fails to meet this minimum requirement for attendance, the
Chair may contact the member to discuss the situation. A majority of the Board members
may also direct the Chair to contact any member about their attendance at the required
number of meetings/hearings. If after consultation with that Board member their attendance
does not meet the minimum attendance requirement over the next six (6) month period, the
Chair shall report the matter to the Board of Supervisors member whose district that
individual represents.
ARTICLE II. DUTIES OF OFFICERS.
1. The Chair will have the following duties, responsibilities and privileges:
a) Call special meetings if necessary;
b) Preside at meetings/hearings of the Board;
c) Generally supervise the conduct and affairs of the Board;
d) Rule on all procedural questions;

e) Call for motions on all matters considered by the Board, but only after interested parties
and all members present have had a reasonable opportunity to be heard;
f) Participate in the discussion and vote on all matters, including the right to make or second
a motion;
g) Limit the time allotted to each speaker from the public to a maximum of five (5) minutes,
provided that such limitation shall nonetheless result in a full and fair hearing on all
relevant issues;
h) Decide all points of order or procedures unless otherwise directed by a majority of the
Board in session at the time.
2. The Vice-Chair shall perform the duties of the Chair during his or her absence. If the Chair is
unable to complete the term to which the Chair was elected, the Vice-Chair shall become the
Chair.
3. In the event that both the Chair and the Vice-Chair are absent, then the members present shall
choose one from among their numbers to be Chair pro-tem of the hearing prior to taking
official action on items. The temporary Chair shall perform all duties of the Chair during his
or her tenure.
4. The Chair and Vice-Chair shall be elected at the annual meeting by members of the Board.
Any Officer may serve consecutive terms.
ARTICLE III. BOARD OF ADJUSTMENT HEARINGS
1. NOTICE. All meetings and hearings of the Board of Adjustment, regardless of type, shall be
noticed in accordance with the Open Meeting Law (A.R.S. § 38- 431.02). Notices of
meetings/hearings shall be conveyed by the Planning and Development Department to each
member at the address furnished by them, which shall set forth matters coming before the
Board at the meeting/hearing.
2. QUORUM. A majority of the statutorily required members of the Board (three members)
shall constitute a quorum for the transaction of business, and a majority vote of the quorum
shall be required for any official action.
3. CONDUCT OF MEETING. The Chair may enforce any rule adopted by the Board, including
the right to clear the hearing room of spectators if the spectators fail to abide by any
admonitions or rulings made by the Chair in an effort to keep order at such hearings. Public
demonstrations of any kind by principals, witnesses, or spectators at any meeting or hearing
before the Board, including cheering, booing, hand clapping, or the interruption by remarks
from the audience shall be strictly forbidden, and any person or persons who participate in
such conduct after having once been admonished for such conduct, shall be subject to
removal from the hearing room by order of the Chair.
4. TYPE OF MEETINGS. The Board may hold regular, special, executive and annual meetings.

A. REGULAR MEETINGS. Regular meetings of the Board shall be held once a month on a
Tuesday over web-based technology or at Thomas Auditorium, 2500 North Fort Valley
Road, Building One, Flagstaff, Arizona, unless otherwise directed by the Chair. Board
hearings shall start at 3:00 P.M. local time. Regular meetings shall be open to the public.
B. SPECIAL MEETINGS. Special meetings may be called by the Chair or at the request of
three (3) members. Special meetings shall be open to the public and noticed accordingly.
C. EXECUTIVE SESSIONS. Executive sessions may be called by the Chair or at the
request of any three (3) members. Executive sessions will be conducted in accordance
with the requirements of A.R.S. § 38- 431.03. Executive sessions are not open to the
public. The Chair shall have the right to determine which staff, if any, may attend the
executive session. Executive sessions shall be recorded and have minutes prepared.
D. ANNUAL MEETING. The annual meeting shall be held at the first regular meeting of
the calendar year. At the annual meeting elections shall be held. Annual meetings shall be
open to the public.
5. MINUTES. Minutes and records of all resolutions, transactions, findings and determinations
shall be kept by the Community Development Department. The vote of each member shall be
recorded with each motion and the minutes, records, transactions, findings and
determinations shall be public record. Minutes of executive sessions are to be maintained by
the Clerk as a confidential record not disclosable to the public.
6. PROCEDURE AUTHORIZATION. The Board shall give staff authority to adopt procedures
which include such items as preparing the Board’s docket, agenda, executive sessions,
appeals, archiving of minutes and record-keeping.
ARTICLE IV. ORDER OF BUSINESS.
1. The following sequence shall be the normal Order of Business:
a) Call to order;
b) Roll Call / Attendance;
c) Announcements from the Chair;
d) Approval/postponement of the minutes of the previous hearings(s);
f) Consent Agenda (Cases presented in numerical order);
g) Regular Agenda (Cases presented in numerical order);
h) Other business for discussion; and
i) Adjournment.
ARTICLE V. HEARING RULES.
1) All meetings/hearings shall be conducted according to Robert’s Rules of Order, as amended.
In any instance where there is a conflict between these Bylaws and Robert’s Rules of Order,
these Bylaws shall control.

2) When an application is advertised and scheduled for public meeting/hearing, the application
may be heard and acted upon on the record regardless of whether any person in favor of or in
opposition to the application appears at the hearing.
3) Each application shall be considered in the following order:
a) The Chair states the item number and calls the Community Development staff person to
summarize the case;
b) The Chair calls on the applicant or their representative to speak in support of the
application;
c) The Chair calls on any interested persons from the general public to comment and/or state
support or opposition for the case.
d) The Chair may call on staff or the applicant for rebuttal of opposition or to clarify any
point or answer general questions about the case.
4) All questions and comments must be directed through the Chair to present general discussion
between those in favor of the application and those in opposition.
5) The Chair shall have the right to define the issues to be considered at any meeting or hearing
of the Board. Any question asked, or any answer given, which is not within the issues so
defined, may be stricken by the Chair and as a result be disregarded by the Board in making a
decision.
6) A hearing for the same request may only be heard one (1) year after the original denial of the
case. New information about the case must be received by staff relevant to the required
Findings of Fact in order for the case to be set for another hearing.
7) The Board may prescribe, in connection with granting a request, such conditions as it deems
necessary to fully carry out the provisions and intent of the Coconino County Zoning
Ordinance.
e) No action of the Board shall set a precedent. Each case shall be decided upon its own merits,
the relevant facts, and applicable law.
f) Ex parte contact is prohibited. Any ex parte contact with a member shall be disclosed by that
Board member at the meeting prior to the opening of a hearing of the case in question.
Communication between Board members and Department staff is not considered ex parte
communication.
g) Every matter on which the Board is authorized or required to act shall be presented through
the Community Development Department and include a written staff report. A consent
agenda may be prepared for routine cases with a recommendation for approval if no
opposition exists. Any member may remove a case from the consent agenda for complete
presentation and consideration. Items shall be removed from the consent agenda if there is
opposition present to speak.

ARTICLE VI. AMENDMENT OF BYLAWS.
The Board of Adjustment Bylaws, in whole or any part thereof, may be amended at a Board
hearing provided there are at least three (3) affirmative votes and after not less than a seven (7)
day notice has been given to all Board members by the Clerk. A copy of the proposed
amendment(s) shall be provided and require the concurring vote of a majority of the quorum to
become effective.

Jay Christelman, Director
STAFF REPORT
DATE:

February 3, 2022

TO:

Board of Adjustment

FROM:

Department of Community Development

SUBJECT:

Case No. VAR-21-006: A Variance is requested from Zoning Ordinance Section
2.2.D.1 (Table 2-1, number 1) for a 0.67-acre parcel in the AR (Agricultural
Residential, one-acre minimum parcel size) Zone where one acre is the minimum
parcel size.
Owners: Marianne and German Gutierrez- Beverly Hills, CA
Applicant: Marianne Gutierrez- Beverly Hills, CA
Supervisor District: 4 (Judy Begay)
Clear Creek Pines Unit III

Clear Creek Pines Unit VI

Subject Property

Highway 87

LOCATION:

The subject property is located at 1354 Coconino Loop in the Blue Ridge area and
is also identified as Assessor’s Parcel Number 403-08-062B.
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Coconino Loop

Subject Property

Existing Home

Aerial photo of subject property (note- location of property lines not exact)

Left to right: from corner of Fawn Dr. and Coconino Loop looking SE, closer view from same angle showing home on
neighboring property
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SUBJECT PROPERTY AND SURROUNDING LAND USES
The subject property is 0.67 acres in the AR (Agricultural Residential, one acre parcel size
minimum) Zone. It includes the existing single-family residence and small accessory structures
as shown on the applicant’s site plan.
Surrounding properties are in the AR Zone and primarily developed with single-family
residences with some vacant properties.
BACKGROUND AND DISCUSSION
The subject property was created in 1962 as Lot 262 of Clear Creek Pines Unit III subdivision at
1.01 acres in size. In 1973 a previous owner built a home on the subject property. The previous
owner split a 0.34-acre piece of the southern portion from the subject property in 1983 and
reduced the subject property to 0.67 acres in size. The split was recorded without Community
Development approval. The subject property was bought by the applicant’s parents in 1983.
The 0.34-acre piece was combined with the neighboring property to the south in 2010. The
applicant inherited the subject property in 2021 and only became aware of the property’s
nonconformity when an appraisal was conducted that year.
The applicant provided a survey (attached) showing that the movement in property line did not
create any structure encroachments into setbacks.
PUBLIC PARTICIPATION
Staff notified all neighboring property owners within 300 feet of the subject property of this
request and did not receive any comments.
ANALYSIS
FINDINGS OF FACT
Section 5.8.B.4 of the Zoning Ordinance requires the Board of Adjustment to make certain
Findings of Fact in order to approve a Variance request. In order to approve the Variance, the
Board must make findings of fact that establish that the circumstances prescribed in paragraphs
A, B or C and in D and E apply. The Findings are as follows:

Case No. VAR-21-006
Staff Report
Page 4 of 4

A.

B.

C.

D.

E.

That the Variance is necessary for the preservation of substantial property rights and
that strict or literal interpretation and enforcement of the specified regulation would
result in practical difficulty or unnecessary physical hardship inconsistent with the
objectives of this Ordinance.
That there are preexisting exceptional or extraordinary circumstances or conditions
applicable to the land or buildings that were not created or self-imposed by the
applicant, and that do not apply generally to other properties in the same zone.
That strict or literal interpretation and enforcement of the specified regulation would
deprive the applicant of privileges enjoyed by the owners of other properties in the
same zone.
That the granting of the Variance as conditioned is the minimum that will accomplish
this purpose and will not constitute the granting of a special privilege inconsistent with
the limitations on other properties in the same zone.
That the granting of the Variance will not be detrimental to the public health, safety, or
welfare, or materially injurious to the public or properties or improvements in the
vicinity
Staff is able to make Findings B, C, D, and E:

A. The Board may be able to make this Finding: The property would not be permitted any
of the typical rights of the AR Zone without approval of this Variance. No permits would
be issued on the property unless a Variance were approved.
B. Staff can make this Finding: A 0.67 acre parcel improved with a home in the AR Zone is
relatively unusual. Previous owners created the nonconformity.
C. Staff can make this Finding: No additional permits could be issued on the property.
D. Staff can make this Finding: The granting of this Variance would be the minimum
needed to accomplish the purpose of a Variance.
E. Staff can make this Finding: The granting of this Variance would not be detrimental to
public health, safety, or welfare. There would be no net change in density for the area
and the nonconformity has existed since 1980 without any issue.

RECOMMENDATION
Staff can make the required Findings of Fact needed for approval of the case. If the Board of
Adjustment is able to make the required Findings of Fact, staff recommends approval of Case
No. VAR-21-006 subject to the following condition:
1. The subject property is hereby approved at 0.67 acres in size. Any further reductions of
parcel size shall require additional review by the Board of Adjustment.
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Respectfully submitted,

Jay Christelman, Director
Prepared by Zach Schwartz, Senior Planner
Attachments:
Applicant’s submitted narrative and attachments
Applicant’s submitted survey

Variance Request – Narrative Description
Gutierrez Property – 262 Coconino Trail North (1354 Coconino Loop)
As owners of the above-referenced property, we (German and Marianne Forbes-Gutierrez) recently discovered it was not
compliant to the zoning laws of the area. We purchased the property from Margaret Forbes after Joseph Forbes (Marianne’s
father) passed away. The lot is .67 acres, and the zoning requires the lots to be at least one acre to be compliant.
Joseph & Margaret Forbes purchased the property from Mr. & Mrs. Bell and paid cash. They never had the property appraised so
they didn’t know they were buying a property that wasn’t compliant with the zoning laws. This was our family home for 30+ years
and we never knew there was an issue until an appraiser said she couldn’t appraise the property since the lot was less than one
acre; and that it was illegally split.
In speaking with multiple brokers in the area, they said they often sell properties that are less than an acre of land in our area
without any issues. Attached is a listing we recently received showing properties that recently sold in Happy Jack. You will see there
are multiple listings of homes selling with less than 1 acre of land. We were told it was not uncommon for this to happen so they
were surprised we were having an issue with this.
After researching the history of our property, the timeline appears to be as follows:
• The original owner was Thomas & Ann Bell.
• The Bell’s built the house in 1973.
• In 1980 it shows the Bell’s split the lot in two and then sold both parcels.
o One lot was sold to Marlin Bohl; and
o One lot was sold to Joseph & Margaret Forbes (see attached).
• The attached document also shows:
o When the Cabin was built;
o When the property was reassessed; and
o The when the new addition to the property was approved.
If the property was illegally split, then why wouldn’t this have been brought up to Joseph & Margaret Forbes when they were
granted and paid for permits to enlarge the house in 1983?
We recently had a survey of our property (attached) to confirm the location of:
• Property lines;
• Well; and
• Septic tank and leach lines.
We are requesting a Variance because:
• Without this Variance, it appears our property currently has no rights if something were to happen to our house since we
cannot rebuild or use our property as intended.
• It is necessary to preserve our property rights as owners. Currently, if something were to happen to our house, we would not
be able to rebuild; therefore, it would be an unnecessary physical hardship.
• This was not a self-imposed issue since it was created by the original owner of the property.
• Granting this variance will not create issues with the neighboring properties.
• The issue of having less than 1 acre of land, deprives us as owners of being able to enjoy our property the same as others in our
area (i.e., rebuilding in the event of a fire).
• We are not asking for special privileges inconsistent with the limitations of other properties in the area; and
• Granting this variance will not be detrimental to the public health, safety, welfare or materially injurious to the public or
properties or improvements in the vicinity.
Lastly, it is our opinion that granting this Variance it will NOT:
• Negatively impact the neighboring properties;
• Detract from the attractiveness or orderliness of the surrounding neighborhood;
• Infringe on the similar rights of others;
• Create any traffic issues;
• Result in the parking or loading of vehicles in a manner to interfere with the free flow of traffic; and
• Create any safety hazards or any other conditions.
We love Happy Jack and the neighborhood. Unfortunately, we have to sell because we live in California and this Variance is needed
so the new owners can insure it in the event something was to happen to the property, they could rebuild without any issues.

Thank you for your consideration.
German and Marianne Forbes-Gutierrez

